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name fhould be taken from the roll of aftornies, and pldced on*

the lift of counfellors. o :
THE couRT direted the transfer to be made; and Mr,
Hallowell was qualified, de novo, as counfellor.

FowLER et-al. vs. LINDSEY, et al,

- FOWLER et al. vs. MILLER.

- { which were depending in the Chicuit Court for the
diftri&t of Connecticut) at the inftance of the Defendants, res

A RULE had been originally obtained in thefe ations-

quiring the Plaintiff to fhew caufe, why a Fenire thould not

be awarded to fummon a Jury from fome Diftriét, other than

that of Conneéticut or New-York 5 but it was changed; by cons®
fent, into a rule to fhew caufe why the actions fhould not be

removed by Certiorari into the Supreme Court, as exclufively.
- belonging to that jurifdi¢tion. Oun thewing caufe, it appeared,,

- that {uits, in the nature of E{@E’cments, had-been inftituted in

the Circuit Court for the Diftri& of Connefticuty to recovir a

tract of land, being part of the Connefiicut Gore which that
ftate had granted to Andrew Ward and Feremiah Hafley, and
by whom it had been conveyed to the Plaintiffs. The De.
fendants pleaded that they were inhabitants of the State of
New.-York; that the premifes, for which the fuits were brought,
lay in the County of Steuben, in the flate of New-York; and
that the Circuit Court for the Dikriét of New-Ysrk, or the
Courts of the State, and no other Court, could take cognizance
of thea&tions. The Plaintiffs replied, that the premifes lay in
the State of Connedticut ; and, iflue being joined, a venire was,
awarded. On the return, however, the Defendants challenged

the array, becaufe the Marfhall of the Diftriét of ConnedZicut, -

a refident and citizen ot that State, had arrayed the Jury by
his deputy, who was, allo, acitizen of Connefticut,and intereft-,

ed as a purchafer, or claimant, in the Connedticut Gere, under -
the fame title as the Plaintiffs. The Plaintiffs prayed oyer of
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the record and return, averred that the deputy Marfhall was- -

not interefted in the quettion in iflue, and demurred to the. -
challenge for being double,and contrary tothe record, whichdoes. -
notthew thatthe Jury was returned by the deputy Marthall. The~

Defendants joined in demurrer.  The Court. over-ruled. the.
challenge, as it refpected the general intereft of the Marfhall
and his deputy, owing to their being citizens of Connecticut 5
but allowed ity and quathed the array, on account of the palr-,

‘ o ticular,



412

1799.

Casks ruled and adjudged in the

ticular intereft of the deputy, he being interefted in the fame
tract of land, undet colour of the fame title as the Plaintiffs.

. The amended rule was argued, by Lewis and Hoffman (the

Attorney-General’ of New-York,) in favor. of -its being made
abfolute, and by FLillhoufe of Conneéilicut againft it, on the
queftion, whether the fuits ought to be confidered as virtually
depending between the States of Connefticut and New-York?
And the following opinjons were delivered by the Court, THE

CHiEeF JUsTICE, however, declining, on account of the in-

tereft of Connefticut, to take any part in the decifion, and

Criasg, and IREDELL, Faffices, being abfent on account of;
indifpofition. R - ‘

' W asHINGTON, Fuflice. The firft queftion that occurs,
from thie arguments on the prefent occafion, refpeéts the nature-
of the rights, that are contefted in the fuits, depending in the

Circuit Court: * Without entering into a critical exdmination

of the Contftitution and laws; in relation’ to the jurifdiélion: of .
the Supreme Court, { lay down the following as a fafe iule:

That a cafe'which belongs to the ‘juri{di€tion of the Supreme

Court, on account of the intereft that 4 ftate has in the contro-’
verfy, muft be a café; in whicha State is gither nominally, or

fubftantially, the ‘party. ' Tt is not fufficient, that a Staté may.
be confequentially affcéted 5 for, in fuch cafe (ds where the
grants of different States are brought into litigation) the Cir-
¢uit Court has clearly 4 jurifdiétion. Andthistemark furnithes’
an anfwer to the fuggeftions that have been founded on'the re~
mote intereft of the State, in'making retribution to her grantees,

upon the event of an evidtion, -7 = - e s e e
© It is not contended that the States are nominally. the parties ;
nor do I think- that, they can be-regarded -as fubftantially, the!

_parties, ‘to” the {pits : nay,’ it appears to me, that they are not

éven interéfted, or'affeGed. ' They have 4 right -either o' the':
{oil, or to'the jurifdiction. < If they have the nightof foil,'they -
tnay conteft it, atany'time, in this Courty notwithftanding a™
decifion in the prefentifuits 3 and though they may have ‘parted-
with the right of foil, ftill the right of jurifdiGtion.is unimpair-'
ed. A decifion, as ito the' former objeé, between individual
Citizens, can never affe& the, right of the State; as to-the’
latter obje@ :"it'is res inter alios afa. " For, fuppofe-the' Jury:
in fome cafes thould find in favor of the title under New-York;
and, in others; they fhould find in favor of the title under-Con-
neéticuty how would this decide the right of jurifdiCtion } And-
on what principle cari-private citizens, in the litigationof their-
private claims, be competent-to inveftigate, determine, and fix;

The .

the important rights of fovercignty ¢
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The queftion of jurifdicion remaining, therefore; unaffeCted 1799
by the proceedings in thefe fuits, is there no other mode by \rv~
which it may be tried ? I will not fay, that a State could fue
at law for fuch an incorporeal right, as that of fovereignty and
jurifdidtion ; but even if a.Court of law would not aftord a
remedy, I can fee no reafon why a remedy thould not be obtain-
ed in a Court of Equity. The State of New-York might, b
think, file 2 bill againft the State of Connecticut, praying to be
quicted as to the boundaries of the difputed territory ; and this:
Court, in'order to effeCtuate juftice, might appoint commiflioners
to afcertain and report thofe boundaries. ~ There being no re-
drefs at law, would be a {ufficient reafon for the interpofition
of -the equitable powers of the Court ; fince, it is monftrous
totalk of exifting rights, withaut applying correfgondent
remedies. . . . :

But as it is propofed to remove the fuits under confideration
from_the Circuit Court into' this Court, by writs of certiorari,
T afk whether it has .ever happened, in the courfe of judicial
proceedings, that a certiorari has iffued from a fuperior, to an
inferior, court, to remove a caufc merely from a defect of ju--
rifdiGion? 1do not know that fuch a cafe could ever occur,
If the State is really a party to the fuit in the inferior Court, a
plea to the jurifdiCtion may be there put in; or, perhaps, . with-.
out fuch a plea, this, Court would reverfe the judgment on a
writ of error: And if the State is not a party, there is no pre-.
tence for the removal. . . .

A certiorari, however, can only iffue, as original procefs, to
remove a caufe, and change the wvemue, when the Superior
Court is fatisfied, that a fair and impartial trial will not other-
wife be obtained ; and it is fometimes ufed, as auxiliary procefs,,
where, for inftance, diminution of the record is alledged, on a
writ of error : But in fuch cafes, the Superior Court muft have
jurifdi€tion of the controverfy. And as it does not appear to
me, that this Court has exclufive,or original, jurildiction of che
{uits in queftion, I am of opinion that the rule muft be difcharged.

" PaTErson, Fuftice. The rule to fhew caufe, why a ve-
nire thould not be awardéd to fummon a jury from fome. dif-
trict, other than that of Connesticut or New-York, cannot be
fupported. It has, indeed, been abandoned. ‘I'he argument
proceeds on the ground of removing the caufe into this Court,
as having exclufive jurifdiction of.it, becaufe it is a controver-
verfy between States. The conftitution of the United States,
and the a& of Congrefs, although the phrafeology be fomewhat
different, may be conftrued in perfect conformity with each
other. . The prefent is a controverfy between individuals re-
{pefting their right or title to a particular tract of land, and
IR cannot
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cannct be extended to third parties or ftates. Its decifion will
not affeé the State of Connedticut or- New-York ; becaufe nei-
ther of them is before the court, nor is it poflible to bring ei-
ther of them, as a party, before the Court, in the prefent action,,
The ftate, as fuch, is not before us. . Befides, if the caufe thould
be removed into this Courty it would anfwer no purpofe ; for
I am not able to' difcern by what authority, we could change
the wenuey or dire€t a jury to be drawn from another Diftriét.
As to this particular there is no divolution of power either by
the conftitution or law.  The authority muft begiven ;—we
cannot ufurp or take it. : Co

. If the point of jurifdi&ion be raifed by the pleadings, the
Circuit Court is .competent to its decifion; and, therefore, the
caufe cannot be removed into this Court previoufly: to fuch de-
cifion. To remove a caufe from ane Court to another, on the
allegation of the want of jurifdition, is a novelty in judicial
proccedings. Would not the certiorari to remove,.be an.ad-
miflion of the jurifdi¢tion below ? L.

" Neither of the motions is within thé letter or fpirit of the
conflitution or law. Ce ,
. How far a fuit may, witheffed; be inftituted in this Court
to decide the right of jurifdi€ion between two States, abftrac
tedly from the’ right of foil, it is not neceffary to determine.
The queftion is a great one; byt not before us, ‘

L regret the incompetengy of this Courtto give the aid pray-
ed for. No prejudice ‘or paflion, whether of a ftate or per-,
fonal nature, thould infinuate itfelf in'the adminiftration of juf-
tice, Jurymen, efpecially, fhould be above all prejudice, ail-
paflion, and all iptereft in the matter to be determined. But it
is the dutyiof judges to declare, and not to make the law. '

CusHING, Fuftice.” Thefe moticns are Lo be determined,
rather by the conttitution and the laws made under it, than’
by any remote analogies drawn frony Englifh, practice. "~

Bothr by the conftitution and: the judic';:il' aély the Supreme’
Court has original jurifiiction, where a State is a party. In’
this caf., the State dloes’not appear to be a paity, by any thing’
onthe record. It is a controverfy or fuit between private citi-
zens only ;- an action of cjeétment, 1o which the defendant
pleads to the jurifdi¢tionythat the landlies in the State of New-
York, and iflue is taken on that fact. o ot

Whether the land lies in. New-Yirk or Conneficut, does not,
appear toaffet the right or title to the land in quettion.  The,
sight of jurifdiction and the'right of foil may depend on very
different iwords, charters, and foundations. A decifion of that
iffue, can only determine- the: controverfy as between the pri-
vate citizens, who are parties to* the {uit, dnq'the event, only.

‘ give

’
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give theland to the Plaintiffor Defendant ; but could have no
controuling influence over the line of jurifdiGtion ;" with re-

fpeét to which, if either State has a conteft with. thée other, or.

with individuals, the State has its femedy, 1 fuppofe, under the
_conftitution and the laws, by proper application, but not in this
way; for fhe is not a party to the fuits. _

If an individual will put the event of his caufe in a plea of
this kind, on a fact, which is not eflential to his right; I can=
not think, it can prejudice the right of jurifdiction .appertain-
ing to a State, , K :

I agree with the reft of the Court, that neither of the mo-
tions can be granted,

By THE CoyrT: Let the rule be difcharged.

st

CLARKE verfus RUSSEL.

N Error from the Circuit Court, for the Difkrict of Rbode-
Ifland.  On the return of the Record, itappeared that a
declaration, containing the following Count, had been filed in

an action brought bg « Nathaniel Ruffel of Charlefton, in the -
-Carolina, merchant and citizen of the State

Diftri&t of South
of South-Carolina, againtt John Innes Clarke of Providence,
in the County of Providence and Diftri& of Rbhode-Ifland,
merchant and citizen of the State of Rhode-Ifland,and fur-
viving partner of the company of Fofeph Nightingale, now
deceafed, and the faid Fohn Innes Clarke, heretofore doing bu-
finefs under the firm of Clarke and Nightingale”
1t Count.  « That the fuid Fobn Innes Clarke and Fofeph
« Nightingale, then in full life, on the 1oth day of March 1796,
« at the Diftri& of Rhode-Ifland, in confideration that the
« Plaintiff would at the fpecial inftance and re'qu_eﬁ of the
«-faid Fofeph and Fohn Innes, indorfe feven feveral fetts of
. % bills of ‘Exchange; of the date; tenor, dnd defcription as fet
¢ forth in the annexed fchedule, drawn by a certain Fonathan
“ Ruffel, who was agent and partner in that particular of
« the company of Robert Murray and company, of New-,
« York, in the Diftriék of New-Yor#k, on themfelves affumed,
« and to the Plaintiff faithfully promifed, that if the faid bills
% fhould not be paid by the perfon on whom the fame were
“ drawn, and the Plaintiff, in confequence of fuch endorfe-
 ment fhould be obliged to pay the fame bills, with damages,
“ cofts, and intereft théreon, they the faid Fofeph and Fobn
4« Innes would ‘well and truly pay to the Plaintiff the amount
¢« of the faid bills, damages, and colts, and intereft; if the Draw-
er.

-~

415

1799-
wrysS



